MAnited Dtates Denate

WASHINGTON, DC 20510

April 26,2018

The Honorable James N. Mattis
Secretary of Defense

1100 Defense Pentagon
Washington, D.C. 20301

Dear Secretary Mattis,

We write with great concern and disappointment about your implementation policy
recommendations for President Trump’s transgender ban that wete released on March 23, 2018. The
recommendations and their supporting report are contrary to medical and scientific consensus and
mistepresent the most comprehensive analysis of the costs and implications of transgender setvice,
published by RAND for the Department only two years ago.' The recommendations and report
break faith with the men and women setving in our military by establishing a new “Don’t Ask,
Don’t Tell” for transgender service membets, permitting them to serve only if they are willing to
forego any chance of living as their true selves. Just as our mistaken policy regarding lesbian, gay and
bisexual service members harmed readiness and ultimately was tepealed, the implementation of yout
recommendations will also hatm our nation’s military. Accordingly, we are opposed to the
implementation of this discriminatory policy.

This new policy came as a surprise to many of us, particularly in light of the many statements—from
all levels of military and political leadership undet yout tenure—arguing that open service has had no
impact on readiness ot good order and discipline, and that transgender service membets should be
treated with dignity and respect and allowed to setve as long as they meet the standards. Just last
month, Secretary of the Army Mark Esper told the press that the issue of transgender setvice “has
not come up” in his conversations with soldiers.” Last year, Chairman of the Joint Chiefs of Staff
General Joe Dunford testified before the Senate Armed Services Committee that “[a]ny individual
who meets the physical and mental standatds and is worldwide deployable and is cutrently serving
should be afforded the opportunity to continue to setve.””” Last year, Chief Master Sergeant of the
Air Force Kaleth Wright told airmen that “[t]hete was a time when I couldn‘t serve in our United
States Air Force. There was a time when my wife, who is tetired, couldn’t serve in our United States
Air Force, because [the military] thought it would be too distuptive. So as long as they are in
uniform and considered airmen in our United States Air Force, we treat them with the same level of
dignity and respect we would treat any other airmen.”* And 56 retired general and flag officers said
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“proposed ban, if implemented, would cause significant disruptions, deprive the military of mission-
critical talent, and compromise the integtity of transgender troops who would be forced to live a lie,
as well as non-transgender peers who would be forced to choose between reporting their comrades
or disobeying policy. As a result, the proposed ban would degrade readiness even more than the
failed ‘don’t ask, don’t tell’ policy.”

Yet, on March 23, in ongoing litigation challenging the President’s proposed ban, the Depattment of
Justice filed a declaration in federal coutt that included a memo under your signature providing
implementation recommendations to the President that would essentially bar transgender service
members from accession and retention.

These recommendations purport to be based on an attached repott that misrepresents the scientific
consensus on gender dysphotia and falsely claims that transgender individuals cannot meet the same
physical and mental health standards applied to others.® These misteptresentations are in
contravention of the conclusions of medical and mental health professionals about gender dysphoria
and transgender setvice in the military. The American Medical Association reiterated its stance on
April 3, 2018, that “[w]e believe thete is no medically valid reason—including a diagnosis of gender
dysphotia—to exclude transgender individuals from military service.”’ The American Psychological
Association teleased the following statement:

The American Psychological Association is alarmed by the administration’s misuse of
psychological science to stigmatize transgender Americans and justify limiting their ability to
serve in uniform and access medically necessary health care.

Substantial psychological research shows that gender dysphoria is a treatable condition, and
does not, by itself, limit the ability of individuals to function well and excel in their work,
including in military setvice. The science is clear that individuals who are adequately treated
for gender dysphotia should not be considered mentally unstable. Additionally, the incidence
of gender dysphotia is extremely low.

No scientific evidence has shown that allowing transgender people to serve in the armed
forces has an adverse impact on teadiness ot unit cohesion. What research does show is that
discrimination and stigma undermine motale and readiness by creating a significant source of
stress for sexual minorities that can harm their health and well-being.®
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Futther, in a statement issued on March 28, former U.S. Surgeons General M. Joycelyn Elders and
David Satchet debunked the report’s assettion that there is “considerable scientific uncertainty and
overall lack of high quality scientific evidence demonstrating the extent to which transition-related
treatments ... remedy the multifaceted mental health problems associated with gender dysphotia.””
The former sutgeons general counter that “there is a global medical consensus that such care is
teliable, safe, and effective” and conclude that “[a]n expectation of certainty is an unrealistic and
counterproductive standatrd of evidence for health policy—whether civilian or military—because
even the most well-established medical treatments could not satisfy that standard” and setting such a
standard “suggests an inability to refute the research.”' Finally, they “underscore that transgender
troops ate as medically fit as their non-transgender peers and that there is no medically valid
reason—including a diagnosis of gender dysphotia—to exclude them from military service ot to

limit their access to medically necessary care.”!!

The March 23 repott also claims that “[u]nlike past teviews, the Panel's analysis was informed by the
Department's own data and experience obtained since the Catter policy took effect.”’? However,
most of the bases for the report’s recommendations are not grounded in any reported experience
from the last two years, but rather in “potential” issues. For example, the report asserts that “[t|he
potential for discord in the unit during the routine execution of daily activities is substantial and
highlights the fundamental incompatibility of the Department's legitimate military interest in
uniformity, the privacy interests of all Setvice members, and the interest of transgender individuals
in an appropriate accommodation.”” Given that the Department’s expetience with open setvice
should, after almost two years, include “routine execution of daily activities,” it is telling that this
conclusion is offered without evidence of such “discord.” It is one of many such assertions that
open transgender setvice poses problems made without any evidence drawn from “the

Department’s own data and expetience.”"*

The Department of Defense and every setvice promised their transgender service members that they
would be treated with dignity and respect. These recommendations and report fail in that promise.
The report has provided no proof that open transgender service would undermine readiness, yet has
been used to recommend a policy that would deny transgender Americans the opportunity to serve
their country unless they hide their identities.

In 2010, then Chairman of the Joint Chiefs Admiral Mike Mullen told Congress with regard to the
Don’t Ask, Don’t Tell policy: “No matter how I look at the issue, I cannot escape being troubled by
the fact that we have in place a policy which forces young men and women to lie about who they are
in order to defend theit fellow citizens. ... For me, personally, it comes down to integrity — theirs
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4 Footnote 143 on page 37 of the DoD Report says that DoD policy instructions “prevent the Department from
tracking individuals who may identify as transgender as a potentially unwarranted invasion of privacy” putting in
question the Depattment’s claims about how its data informed this report.



as individuals and outs as an institution....I also believe that the great young men and women of out
military can and would accommodate such a change. I never underestimate their ability to adapt.”"®

These wotds ate as ttue today as they wete in 2010. At a time when the U.S. military is struggling to
tecruit and retain the numbet of quality individuals that it requires to meet today’s challenging
environment, this policy will undermine motrale within the setvices and send a message to young
Americans that the military is an outdated institution that disctiminates against those who are able
and want to serve simply because of who they are.

We strongly oppose your tecommendations. Rather than a policy which excludes all transgender
individuals, the military should establish a policy which includes all Americans who are willing to
setve and a policy that reasonably protects the military’s interest as an employer in providing
necessaty medical care for those willing to serve our counttry.

Sincerely,
Kirsten Gillibrand ltul Mutkowski
United States Senator Umted States Senatotr

L]
[A« & Qxdh@
Heidi Heitkamp ElizabethjWarren
United States Senatot United Stfites Senator
( hm Van Hollen Jeanne Shaheen
United States Senator United States Senator

15 Heating of the Senate Armed Services Committee; Subject: Defense Authotization Request For Fiscal Year 2011; The
Future Years Defense Program; The 2011 Quadtennial Defense Review (Qdt); The 2011 Ballistic Missile Defense
Review (BMDR); The "Don't Ask, Don't Tell" Policy, Febtuaty 2, 2010
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United States Senator
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Catherine Cortez Masto
United States Senator
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United States Senator
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United States Senatot
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United States Senator
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United States Senator
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United States Senatot
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United States Senator
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United States Senator United States Senator

Sl pmicr

Richard Blumenthal
United States Senatot
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United States Senator
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United States Senator United States Senator
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United States Senator United States Senatot
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United States Senator United States Senator
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United States Senator
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